Master Terms and Conditions

These Master Terms and Conditions are an addendum to the Letter Agreement dated
October 14, 2005 between ANALYTICAL DESIGN SERVICE CORPORATION (ADSC) and
WINDSTOR POWER CO. (WindStor). These Master Terms and Conditions shall govern the

relationship between the parties under the Letter Agreement and all future relationships between
the parties as evidenced by accepted purchase orders.

1.  Confidential Information shall mean any and all information and proprietary
products transferred by WINDSTOR to ADSC including all information relating to patent rights
owned or held by WINDSTOR, its parent company or any brother-sister company including
granted patents and any patent applications whether foreign or domestic together with all
registrations, provisional applications, divisionals, continuations, continuations in part, re-
examinations and re-issues which are issued or published during any period of time during which
ADSC is rendering consulting services to WINDSTOR and any and all technical data and/or
specifications, designs, drawings, engineering information, process or production information,
formulas, information on compositions of matter, techniques or methods, software or computer

programs and proprletary tools disclosed or transferred by WINDSTOR to ADSC including trade
secrets.

2. The parties understand and agree that WINDSTOR has spent significant amounts
of time and money developing the technology used in the design and construction of
WINDSTOR’s vertical axis wind turbine and the proprietary system integrator .and controller.
The parties also understand that this technology, its improvements and trade secrets are not
available to the general public or to others in the industry and that ADSC and its employees will
be privileged to this information and that WINDSTOR’s business would be irreparably and
greatly damaged by the use of this information other than for the purposes of giving consulting
services to WINDSTOR. Accordingly, ADSC agrees that during the term of this agreement and
thereafter ADSC, its agents and employees will not disclose any Confidential Information
concerning any of WINDSTOR’s technologies and that ADSC shall not for any reason allow any
programs, figures, calculations, letters, papers, drawings, process descriptions or copies thereof
or other Confidential Information be released to any person other than an authorized employee of
WINDSTOR or ADSC. The parties understand and agree that protection of WINDSTOR’s
Confidential Information, proprietary processes and trade secrets is an essential and material part
of this agreement and that WINDSTOR’s business will be irreparably damaged by breach of any
of the provisions of this paragraph and that WINDSTOR may in the event of any such breach

seck injunctive relief as well as such other remedies as are consistent with the terms and
conditions of the agreement between the parties.

3. The obligations set forth in paragraph 2 above shall not apply to information that
on the date of disclosure is in the public domain, information that is published or otherwise
becomes part of the public domain through no fault of ADSC after the date of the disclosure,
information that is already known and in the possession of ADSC on the date of disclosure
‘hereunder as evidenced by written records, information that is independently developed by
-ADSC, information that ADSC can show is received by it after the date of disclosure hereunder
from a third party who did not receive such information under an obligation of confidentiality, or
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information that ADSC is required to disclose to a third party by virtue of a court order or
statutory obligation provided that notice is given by ADSC to WINDSTOR reasonably.

4, Upon receiving Confidential Information from WINDSTOR, ADSC shall:

A. take reasonable security precautions at least as great as the precautions it
 takes to protect its own confidential information but no less than reasonable
care to keep confidential the Confidential Information of WINDSTOR.

B. permit WINDSTOR’s Confidential Information to be viewed only by
employees of ADSC who have a need to know such Confidential
Information and who have been advised by ADSC of ADSC’s obligations
of confidence in respect of WINDSTOR’s Confidential Information.

C. permit a reasonable number of copies of WINDSTOR’s Confidential

Information to be made but only to be viewed or used by ADSC employees
and only if a log of all copies is maintained.

take all reasonable measures to keep WINDSTOR’s Confidential
Information in the strictest confidence and not disclose it to others, and '

E. if WINDSTOR’s Confidential Information is in digital form and if the
Confidential Information is copied onto a hard disk or other form of

computer-executable media, keep secure that media and allow access to that
media only by ADSC employees.

5. The parties acknowledge that all Confidential Information shall remain the
property of WINDSTOR and no license, express or implied, under any patent or other
intellectual property right is granted by WINDSTOR to ADSC under this agreement. All
processes, products, procedures and trade secrets developed by or for WINDSTOR or that arise
‘in the future during the course of work conducted on behalf of WINDSTOR by ADSC shall be
the property of WINDSTOR including any improvements made to any of the processes,

procedures and patentable inventions which comprise the Confidential Information of
WINDSTOR.

6. ADSC will not compete with WINDSTOR POWER CO. or circumvent
WINDSTOR’s relationship with its vendors or suppliers any time during their relationship or for
a minimum of five years upon termination of any relatlonshlp between the parties.

7. 'ADSC will fully cooperate with WINDSTOR in applying for and securing in the
name of WINDSTOR or its designee a patent or patents with respect to any of the processes,
products, procedures and/or trade secrets developed by or for WINDSTOR including any
improvements in each country in which WINDSTOR may desire to secure patent protection.
ADSC will promptly execute all proper documents presented to it for signature by WINDSTOR
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to enable WINDSTOR to secure such patent protection and to transfer legal title therein together
with any patents that may be issued thereon to WINDSTOR. :

Dated: October /%%, 2005.
Accepted:

ANALYTICAL DESIGN SERVICE CORPORATION

By: /AM ]) M‘/

Michael Holmes
Its:  Business Development Manager
WINDSTOR POWER CO.

By: W %Cé-— :
Doris F. Galvin
Its: President
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STATE OF MICHIGAN
OAKLAND COUNTY CIRCUIT COURT

ANALYTICAL DESIGN SERVICE CORP.,
Plaintiff,
VS.

WINDSTOR POWER CO., MCKENZIE BAY

INTERNATIONAL LTD., MTI ENERGY

MANAGEMENT/LIGHTING SPECIALISTS INC.,
Defendants

-and-

WINDSTOR POWER CO., Case No. 10-109937-CZ
Counter-Plaintiff,
Judge John J. McDonald
VS.

ANALYTICAL DESIGN SERVICE CORP.,
Counter-Defendant

-and-

WINDSTOR POWER CO.,
Third-Party-Plaintiff,

VS.

DILIP NIGAM,
Third-Party Defendant.

AFFIDAVIT OF KEVIN COOK

STATE OF MICHIGAN )
) SS.
COUNTY OF OTTAWA )

I, KEVIN COOK, being first sworn, do hereby depose and state as follows:
1. I make this Affidavit based on personal knowledge of the facts contained in it; if

sworn as a witness, | would be competent to testify to these facts.



2. | am the President of McKenzie Bay International Ltd. (“MKBY”) and its wholly-
owned subsidiary WindStor Power Co. (“WindStor™). In this position, | am acquainted with the
books and records of both company.

3. WindStor is the owner and operator of the WindStor System, a wind energy
system designed to integrate the distributed generation of wind power, as a renewal energy
integrated solutions component, with grid, off-grid and other power sources. The WindStor
System features a new and unique vertical axis wind turbine and other proprietary elements,
including a unique system integrator, generator and controller.

4. On October 14, 2005, WindStor entered into a Letter Agreement with ADSC
under which ADSC agreed to optimize and redesign, as necessary, the WindStor System in order
to meet a 91-item design matrix and Scope of Work document that was attached to the Letter
Agreement. A true and correct copy of the Letter Agreement with the attached Scope of Work,
Design Schedule and Master Terms and Conditions is attached to this Affidavit as Exhibit A.

5. ADSC and WindStor are also parties to an ‘“agreement to agree” under which
WindStor agreed to address the ownership of WindStor’s intellectual property if WindStor was
forced to declare bankruptcy. A true and correct copy of this “ADSC Proposal” is attached to
this Affidavit as Exhibit B.

6. ADSC’s relationship with WindStor continued at least until May 1, 2006, based
on purchase orders executed between the parties. A true and correct copy of a May 1, 2006
purchase order between ADSC and WindStor is attached to this Affidavit as Exhibit C.

7. ADSC received more than $260,000 in payment from, or on behalf of, WindStor

before ADSC refused to perform further.



8. ADSC’s President, Dilip Nigam, was appointed to the board of directors of
MKBY on March 20, 2009. During his tenure as a director of MKBY, Mr. Nigam repeatedly
promised that ADSC was not pursuing its “Windcatcher™ product or competing with WindStor.
This promise was extremely important, as Mr. Nigam had access to all of the information
regarding WindStor’s continued efforts using other engineers to optimize the WindStor System.

9. On April 15, 2010, as WindStor’s efforts to optimize the WindStor System were
coming to a head, Mr. Nigam resigned from MKBY’s board, informing us that “ADSC has
entered into another commercial venture to bring ADSC’s wind turbine technology to market.”
A true and correct copy of an unsigned letter provided to the board of MKBY is attached to this
Affidavit as Exhibit D.

10. MKBY notified Mr. Nigam shortly after receiving his letter that the Letter
Agreement prohibited ADSC from competing with MKBY or its subsidiaries. A true and correct
copy of a letter sent to ADSC regarding ADSC’s obligations under the Letter Agreement is
attached to this Affidavit as Exhibit E.

51 I currently am not aware of whether ADSC has actually begun competing with

WindStor or whether ADSC intends to begin competing with WindStor during the pendency of

this litigation. " ;7_7 z ;

/ Kevin Cook
Subscribed and sworn to before me 2
this 11th day of August, 2010
Kg"':\‘(,-n(,l/\u j(:?L\L L U\O/—
Notary Public, Ko.fl & County, State of N1

My commission expires: _@u&_ﬂz’ O)O|71

DETROIT 4304564.1



Approved, SCAQ " Original - Court 2nd copy - Plaintiff

1st copy - Defendant 3rd copy - Return
STATE OF MICHIGAN CASE NO.
JUDICIAL DISTRICT 3d Par
6th JUDICIAL CIRCUIT SUMMONS AND COMPLAINT

COUNTY PROBATE

Court address Court telephone no.
1200 N. Telegraph Rd. Pontiac, MI 48341 (248) 858-1000
Plaintiff's name(s), address(es), and telephone no(s). Defendant’s name(s), address(es), and telephone no(s).
Windstor Power Company v Dilip K. Nigam
4359 Lakeside Court

Ann Arbor, MI 48108

Plaintiff's attorney, bar no., address, and telephone no.
Jason R, Abel (P70408)

Gregory J. DeMars (P33578)

38500 Woodward Avenue

Suite 100

Bloomfield Hills, MI 48304

NOTICE TO THE DEFENDANT: In the name of the people of the State of Michigan you are notified:
1. You are being sued.
2. YOU HAVE 21 DAYS after receiving this summons to file a written answer with the court and serve a copy on the other party
ortake other lawful action with the court (28 days if you were served by mail or youwere served outside this state). (MCR2.111[C])
3. Ifyou do not answer or take other action within the time allowed, judgment may be entered against you for the relief demanded
in the complaint.

lssued JUL 1 2 ZU“]TN summo‘nsz)(;:irebo'o Court clerk RUTH JOHMSQN

*This summons is invalid unless served on orlefare its expiration date.
This document must be sealed by the seal of the court.

Instruction: The following Is information thatis required to be in the caption of every complaintand is to be completed
by the plaintiff. Actual allegations and the claim for relief must be stated on additional complaint pages and attached to this form.
Family Division Cases
(] Thereis no other pending or resolved action within the jurisdiction of the family division of circuit courtinvolving the family or family

members of the parties.
(] An action within the jurisdiction of the family division of the circuit court involving the family or family members of the parties has

been previously filedin Court.
The action [lremains (Jis no longer pending. The docket number and the judge assigned to the action are:
Docket no. Judge ' Bar no.

General Civil Cases

[} There is no other pending or resolved civil action arising out of the same transaction or occurrence as alleged in the complaint.

A civil action between these parties or other parties arising out of the transaction or occurrence alleged in the complaint has
been previously filed in Oakland County Circuit Court.

The action remains []is no longer pending. The docket number and the judge assigned to the action are:

Docket no. Judge Bar no.

10-109937-CZ John J. McDonald P17370
VENUE

Plaintiff(s) residence (include city, township, or village) Defendant(s) residence (include city, township, or village)
Brighton, Michigan Ann Arbor, Michigan

Place where action arose or business conducted

Oakland County, Michigan

ﬁ V. y 4
July 12, 2010 Qasoﬂz léij;/}mJ

Date Signgiure of attorney/plaintiff Jason R. Abel (P70408)
If you require special accommodations to use the court because of a disability orif you require a foreign language interpreter to help
you fully participate in court proceedings, please contact the court immediately to make arrangements.

Mc o1 (3/08) SUMMONS AND COMPLAINT  MCR 2.102(B)(11), MCR 2.104, MCR 2.105, MCR 2.107, MCR 2.113(C)(2)(a), (b), MCR 3.206(A)




STATE OF MICHIGAN
OAKLAND COUNTY CIRCUIT COURT

ANALYTICAL DESIGN SERVICE CORP.,

Plaintiff,
vs.

WINDSTOR POWER CO., MCKENZIE BAY
INTERNATIONAL LTD., and MTI ENERGY
MANAGEMENT/LIGHTING SPECIALISTS

INC,,
Defendants,
and
Case No. 10-109937-CZ
WINDSTOR POWER COMPANY,

Counter-Plaintiff,
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~ A
DILIP K. NIGAM,

Third-Party Defendant

THE MILLER LAW FIRM

HONIGMAN MILLER SCHWARTZ AND

By: E. Powell Miller (P39487) COHN LLP

Brian E. Etzel (P54905) By: Jason R. Abel (P70408)

Ann L. Miller (P43578) Gregory J. DeMars (P33578)
Attorneys for Plaintiff Attorneys for Defendants/Counter-
950 W. University Dr., Ste. 300 Plaintiff/Third-Party Plaintiff
Rochester, Michigan 48307 38500 Woodward Avenue, Suite 100
(248) 841-2200

Bloomfield Hills, Michigan 48304
(248) 566-8512




THIRD-PARTY COMPLAINT AND JURY DEMAND

McKenzie Bay International Ltd. (“MKBY”), by its attorneys, Honigman Miller
Schwartz and Cohn LLP, states as follows for its Third-Party Complaint against Dilip K.
Nigam (“Nigam™):

NATURE OF THE ACTION

1. While serving as a director on MKBY’s Board of Directors, and unbeknownst to
MKBY, Nigam engaged in ongoing and systematic unlawful conduct in violation of, and
disregard for, his fiduciary and legal obligations. Not only did Nigam disclose MKBY’s and
MKBY’s wholly-owned subsidiary, WindStor Power Company (“WindStor”) confidential
information to Nigam’s own company, Analytical Design Service Corporation (“ADSC”),
Nigam also repeatedly sought to sabotage MKBY and WindStor so as to capture rights to
WindStor’s intellectual property, which, according to certain non-binding agreements between
the parties, was to become ADSC’s property on WindStor’s demise.

PARTIES, JURISDICTION AND VENUE

6. Dilip K. Nigam is an individual who resides at 4359 Lakeside Court, Ann Arbor,
Michigan 48108. Nigam has a business, ADSC, and regularly does business, in Oakland
County.

7. MKBY is a publicly-traded Delaware Corporation with its principal place of
business in Brighton, Michigan.

8. Subject matter jurisdiction is proper in this Court because: (i) the amount in
controversy, exclusive of interest, costs and attorneys’ fees, exceeds $25,000 and (ii) MKBY

seeks equitable relief.



9. Venue in this Court is proper because Nigam has a business, and conducts
business, in Oakland County, Michigan and the claims in this matter arise in part from actions
taken in Oakland County, Michigan.

GENERAL ALLEGATIONS

10. MKBY is the sole shareholder of WindStor, the owner and operator of the
WindStor System, a wind energy system designed to integrate the distributed generation of
wind power, installed on or near urban buildings, with grid, off-grid and other power sources.
The WindStor System features a new and unique vertical axis wind turbine and other
proprietary elements, including a unique system integrator, generator and controller.

11. Nigam is the President of ADSC. On October 14, 2005, WindStor entered into a
Letter Agreement with ADSC under which ADSC agreed to optimize and redesign, as
necessary, the WindStor System in order to meet a 91-item design matrix and Scope of Work
document that was attached to the Letter Agreement. A copy of the Letter Agreement with its
incorporated 91-term design matrix, Scope of Work and Master Terms and Conditions
(collectively, the “Letter Agreement”) is attached as Exhibit A to ADSC’s Complaint.

12. Pursuant to the Letter Agreement’s Scope of Work, ADSC was to “deliver a
complete and functional design” for a 200kW wind turbine system that met or exceeded the
Letter Agreement’s 91-term design matrix.

13. Given that WindStor was providing ADSC access to its proprietary design and
other confidential information as part of optimization and re-design process, ADSC was
required to sign the Letter Agreement’s Master Terms and Conditions, the terms of which
expressly govern “the relationship between the parties under the Letter Agreement and all
future relationships between the parties as evidenced by accepted purchase orders.” Exh. A

(emphasis supplied).



14. In order to maintain the confidentiality of WindStor’s trade secrets, including its
proprietary technologies, ADSC agreed in Paragraph 2 of the Master Terms and Conditions that
“during the term of th[e] agreement and thereafter[,] ADSC, its agents and employees will not
disclose any Confidential Information concerning any of WINDSTOR’s technologies and that
ADSC shall not for any reason allow any programs, figures, calculations, letters, papers,
drawings, process descriptions or copies thereof or other Confidential Information be released
to any person other than an authorized employee of WINDSTOR or ADSC.” (emphasis
supplied).

15. To further protect WindStor’s trade secrets and other legitimate business
interests, and as a material inducement to WindStor, ADSC also agreed “not [to] compete with
WINDSTOR POWER CO. or circumvent WINDSTOR’s relationship with its vendors or
suppliers any time during their relationship or for a minimum of five years upon termination of
any relationship between the parties.” Compl., Exh. A § 6.

16. Finally, because ADSC was optimizing and re-designing the WindStor System for
WindStor, ADSC agreed that “[a]ll processes, products, procedures and trade secrets developed by
or for WINDSTOR or that arise in the future during the course of work conducted on behalf of
WINDSTOR by ADSC shall be the property of WINDSTOR including any improvements made
to any of the processes, procedures and patentable inventions which comprise the Confidential
Information of WINDSTOR.” Id. § 5.

17. In March 2006, WindStor and ADSC entered into the “ADSC Proposal,” which
is attached to ADSC’s Complaint as Exhibit 2. Under that Proposal, which all parties agree
now was just an unenforceable “agreement to agree” (Compl. § 36), ADSC was to obtain the

rights to certain of WindStor’s intellectual property if WindStor/MKBY went bankrupt.



18. ADSC again sought the right to obtain WindStor’s intellectual property upon its
failure in the February 23, 2008 Agreement of Understanding, which is attached as Exhibit 4 to
ADSC’s Complaint.

19. ADSC and Nigam, its President, thus had an incentive to make WindStor and

MKBY fail.
Count I
BREACH OF FIDUCIARY DUTY
20. MKBY repeats and realleges each and every allegation contained in paragraphs

1 through 19 of this Third-Party Complaint as if fully set forth herein.

21. Nigam became a member of the Board of MKBY on March 20, 2009.

22. By virtue of his position on the Board, Nigam owed fiduciary duties of good
faith and loyalty to MKBY, including the fiduciary duty to maintain the confidentiality of
MKBY’s and MKBY’s subsidiaries’ confidential and proprietary information and the duty not
to usurp MKBY’s corporate opportunities.

23.  Unbeknownst to MKBY and in violation of its non-competition agreement with
WindStor, ADSC has been in direct competition with WindStor and has been developing its own
“Windcatcher” vertical axis wind turbine system for years.

24. Nigam failed to disclose to the Board that ADSC had breached its non-competition
agreement and that ADSC, which Nigam controls as President, was in direct competition with
MKBY and its subsidiary.

25. In support of ADSC and contrary to MKBY’s interests and his duties as a director
on MKBY’s Board, Nigam disclosed MKBY’s and WindStor’s proprietary and other confidential

information to ADSC and facilitated its use by ADSC in competition with WindStor.



26. In addition, contrary to his fiduciary obligations to MKBY, Nigam has repeatedly
attempted to cause MKBY and WindStor to fail so as to allow his company, ADSC, to capture
their intellectual property. For example, Nigam advised the Board, other directors, and even
WindStor’s agent, MTL, simply to shut down WindStor, arguing that it was unnecessary and
wasteful. Nigam failed to advise the Board that had they accepted his recommendation and shut
down WindStor, ADSC would have asserted rights to its intellectual property.

27. On information and belief, Nigam has also usurped MKBY and its subsidiaries
corporate opportunities for the benefit of ADSC, which, according to Nigam, has entered into a
“commercial venture” to bring its misappropriated wind turbine technology to market..

28. As a direct and proximate result of Nigam’s breach of its fiduciary duties to
MKBY, MKBY has suffered, and is continuing to suffer damages.

Count Il
CONVERSION

29. MKBY repeats and realleges each and every allegation contained in paragraphs
1 through 28 of this Third-Party Complaint as if fully set forth herein.

30. On information and belief, Nigam has misappropriated MKBY’s property,
including, but not limited to, documents and its intellectual property.

31. On information and belief, it was and is Nigam’s intention to convert MKBY’s
property to his own use and purpose and the use and purpose of his company, ADSC, to the
detriment of MKBY.

32. As a direct and proximate result of Nigam’s conversion of MKBY’s property,

MKBY has suffered, and is continuing to suffer damages.



33. Nigam’s conversion also constitutes actionable conversion in violation of MCLA
§ 600.2919a, for which MKBY is entitled to statutory recovery of its treble damages and
attorneys’ fees.

PRAYER FOR RELIEF

WHEREFORE, MKBY requests the Court enter judgment in its favor and provide the
following relief:

A. Enjoin, restrain and prohibit, directly or indirectly, Nigam and anyone acting in
concert with Nigam from:

1. Disclosing and/or using MKBY’s trade secrets and/or other proprietary
and/or confidential business information, whether in original, copied,
computerized, handwritten or any other form; and/or

2. Purging, destroying, altering, modifying or concealing any of MKBY’s
trade secrets and/or other proprietary and/or confidential business
information, whether in original, copied, computerized, handwritten or
any other form until those trade secrets and/or other proprietary and/or
confidential business information are transferred back to MKBY.

B. Award MKBY such damages as may be proven at trial, including without
limitation, compensatory and exemplary damages, plus interest and costs;

C. Enter an order imposing a constructive trust over all compensation, profits,
moneys, accruals, increments or other benefits directly or indirectly derived or received by
Nigam as a result of his unlawful conduct;

D. Direct that an accounting be conducted of all compensation, profits, moneys,
accruals, increments or other benefits directly or indirectly derived or received by Nigam as a

result of his unlawful conduct, and award all such proceeds and profits to MKBY;



E. Award MKBY appropriate statutory damages, attorney’s fees, costs and interest,
pursuant to, among other things, MCLA § 600.2919a; and
F. Award MKBY such other and further relief as this Court deems just and

equitable.

JURY DEMAND

Defendants hereby demand a trial by jury in this matter.

Dated: July 12,2010
Respectfully submitted,

HONIGMAN MILLER SCHWARTZ
AND COHN LLP

o Len Aot o

Jéson R. Abel (P70408)
Gregory J. DeMars (P33578)
38500 Woodward Avenue

Suite 100

Bloomfield Hills, Michigan 48304
(248) 566-8512
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